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he does not assume" that the state court by holding the act negligent, sac- 
rificed his rights under the statute "by simply charging him with assump- 
tion of the risk under another name." The injury was the direct result of 
the lack of a proper coupling device. The judgment therefore necessarily 
involved a federal question, namely, the defense of assumption of risk, and 
the Federal court had jurisdiction. Kaukauna Water Power Co. v. Green 
Bay & M. Canal Co., 142 U. S. 254, and the judgment should be reversed. 
On the other hand it was urged that assumption of risk and contributory 
negligence are essentially different. C. O. & G. Ry. Co. v. }IcDade, 191 U. S. 
64; Union Pac. Ry. Co. v. O'Brien, 161 U. S. 451. While the deceased's 
rights were not prejudiced by remaining in defendant's employ his subse- 
quent conduct might be negligent in different degrees, ranging between a 
deliberate attempt at suicide to the exercise of the greatest care. The state 
court decided that the deceased was negligent in the manner in which he made 
the coupling. This finding of a state court as to a matter of fact is con- 
clusive upon the Federal court. Christman v. Miller, 197 U. S. 313; Bachtel 
v. Wilson, 204 U. S. 36, and therefore the Federal court was without juris- 
diction in this case. Logically the dissenting justices seem to have a little 
the better of the argument. It is apparent, however, that the state court was 
unduly eager to convict the deceased of contributory negligence, and the 
result reached by the court was a closer approximation to justice. 

Master and Servant — Independent Contractor. — Where defendants 
erected an awning over a much frequented street in a populous city and con- 
tracted with an awning manufacturer to repair such awning without taking 
any precautions to protect pedestrians below, and plaintiff while passing 
under the awning during the progress of the work was injured by the fall of 
a roller, held, that defendants were negligent, rendering them liable for the 
injuries sustained though the work was performed by an independent con- 
tractor. McHarge et ux. v. M. M. Nezvcomer & Co. (1907), — Tenn. — , 
100 S. W. Rep. 700. 

The question involved is very clearly presented by the learned judge's 
opinion : "While the general rule of law is as stated, that the proprietor or 
employer is not liable for the negligence of his contractor and the servants 
and assistants of the latter, yet there are well established exceptions and 
limitations to it. These exceptions in general are : where the act contracted 
to be done is wrongful or tortious in itself; where the injury is the direct 
or necessary consequence of the work to be done; where the thing to be 
done or the manner of its execution involves a duty to the public incumbent 
upon the proprietor or employer; when the work contracted for is intrinsic- 
ally dangerous and the performance of the contract will probably result in 
injury to third persons or the public; and where the proprietor interferes 
with the contractor in the performance of the work." The learned judge 
includes this case under two of the above exceptions as follows : "We also 
think that the defendant when he erected the awning assumed all the obli- 
gations of the city to the public * * *." And again, "This case also 
comes under the other exception insisted upon by plaintiffs to the general 
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rule of exemption from liability for negligence of contractors ; that is, that 
the work contracted for involved a thing intrinsically dangerous to the pub- 
lic, from which injuries to those using the street were probable and might 
reasonably be anticipated by the proprietor." From the above quotations it 
is seen that Judge Shields holds the proprietor liable under the two excep- 
tions to the general rule, the one involving the idea of a duty to the public, 
and the other the idea of the work being intrinsically dangerous. The case 
is interesting in its enlargement of the application of these two exceptions. 
The judge himself seems to admit this enlargement when he says in com- 
paring this case with those cited to support his opinion that : "There is no 
difference in principle between these cases and the one under consideration. 
In the cases cited the obstruction was made upon the surface of the street; 
in the one under consideration it was made and maintained above the sur- 
face. The rule applies to all obstructions in streets whether on the surface, 
beneath it, or above it." This enlargement of the application of the exception 
is still more clearly seen in making a comparison of the subject matter of 
the contractor's negligence in those cases supporting the opinion with that 
of the case under consideration, i. e., the dropping of an awning roller upon 
a person passing along the sidewalk. In Robbins v. Chicago, 4 Wall. (U. S.) 
657, the contractor's negligence consisted in leaving an excavation for a 
vault in front of a house insufficiently guarded; in Village of Jefferson v. 
Chapman, 127 111. 438, it consisted in leaving an excavation in a street 
unguarded; in Hawver v. Whalen, 49 Oh. St. 69, it consisted in leaving an 
excavation in an adjacent sidewalk for coal vaults unguarded; in Woodman 
v. Metropolitan Railway Co., 149 Mass. 335, it consisted in leaving an obstruc- 
tion in a street improperly guarded; in Omaha v. Jensen, 35 Neb. 68, it con- 
sisted in leaving an excavation in a street without proper protection; in 
Elevator Co. v. Anderson, 98 Tex. 156, it consisted in leaving an excavation 
in a street without lights or barricades ; in Ohio Southern Railway Co. v. 
Morey, 47 O. St. 207, it consisted in leaving a ditch unguarded. It is also 
to be noted that both these exceptions to the general rule involve practically 
the same idea, i. e., that of the work in hand being inherently dangerous and 
a menace to the public safety. Such cases as found in point involve this idea. 
This appears in Engle v. Eureka Club, 137 N. Y. 100, which has established 
what is known as the New York rule (quoting from the opinion) : "But if 
the act to be done may be safely done in the exercise of due care, although 
in the absence of such care injurious consequences to third persons would 
be likely to result, then the contractor alone is liable, provided it was his 
duty under the contract to exercise such care. The application of these prin- 
ciples to this case exonerates the defendant from liability. The taking down 
of the wall was not intrinsically dangerous. The only danger to be appre- 
hended was in doing it carelessly or unskillfully." It was held in that case 
that the independent contractor and not the owner was liable for the dam- 
ages. And besides those cases quoted above, in Chicago Economic Fuel Gas 
Company v. Myers, 168 111. 139, where the work involved the propelling of 
explosive gas through mains ; in Black v. Christ Church Finance Co., A. C. 
48, where the contract called for the clearing of some vacant land by setting 
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it on fire ; in Joliet v. Harwood, 86 111. 1 10, where it was necessary to employ 
blasting in the construction of a sewer, the work is easily seen to be "inher- 
ently dangerous." It is questionable whether the work involved in this case 
was sufficiently "inherently dangerous" to justify placing this case within 
the operation of the exceptions and thus relieve the independent contractor 
from his own carelessness. It would rather seem that the only danger to be 
apprehended was, in the words of the Judge, in Engle v. Eureka Club, 137 
N. Y. IOO, "in doijtg the work carelessly or unskillfully." 

Mechanic's Lien — Exemption of Homestead. — The defendant, Vance, 
entered into a contract for the construction of a dwelling upon certain land 
owned by her. The plaintiff furnished materials to the contractor which were 
used in the improvement. The plaintiff claimed a lien as against the home- 
stead right of the defendant under the mechanic's lien law, which expressly 
made a homestead liable to a mechanic's lien. Held, that under the consti- 
tutional provision authorizing the legislature to provide for a homestead, 
exempt from execution, the legislature had no power to render the home- 
stead subject to a mechanic's lien, and therefore the mechanic's lien law in 
this respect was unconstitutional and void. V olker-Scowcroft Lumber Co. 
v. Vance et al. (1907), — Utah — , 88 Pac. Rep. 896. 

This case for the first time passes upon that section of the mechanic's 
lien act of 1898 in regard to the liability of a homestead, and now settles the 
status of the homestead under that act. The case is undoubtedly correct 
and in accord with the authorities. Tuttle v. Strout, 7 Minn. 465 (Gil. 374), 
82 Am. Dec. 108; Cogel v. Mickow, 11 Minn. 475 (Gil. 354); Coleman v. 
Ballandi, 22 Minn. 147; Cummings v. Bloodworth, 87 N. C. 83; Jossman v. 
Rice, 121 Mich. 270, 80 N. W. 25, 80 Am. St. Rep. 493; Donaldson v. Volte, 
19 W. Va. 156; Fallihee v. Wittmayer, 9 S. D. 479, 70 N. W. 642; Sampson 
v. Williamson, 6 Tex. 102, 55 Am. Dec. 762; Moran v. Clark, 30 W. Va. 358, 
4 S. E. 303, 8 Am. St. Rep. 66; Lanahan v. Sears, 102 U. S. 318, 26 L,. Ed. 
180. Many of the states make homesteads subject to mechanic's lien by 
constitutional provision. 

Municipal Corporations — Patented Pavement — Competition. — The com- 
plainant, as tax payer of defendant city, filed a bill to enjoin the letting of a 
contract for the pavement of a street and the levy of a special assessment for 
the payment of same, on the ground that the statute allowed contracts for 
public improvements to be let only after competitive bidding, and then to the 
lowest bidder, whereas in this case the council had directed that the paving 
should be done with Warren Bros.' Bitulithic Pavement, a pavement made 
under patents in the control of one firm. Held, that since Warren Bros, had 
fixed a flat rate at which they would sell the material to whomsoever the con- 
tract should be let, the statutory provision did not prevent the specification 
of such material even though that firm had a monopoly upon its production. 
The bill was dismissed. Saunders v. Iowa City et al. (1907), — la. — , ill 
N. W. Rep. 529- 

By this decision the court of one more state has declared its position upon 



